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1. INTRODUCTION 

1 .  In this Report and Order, we establish remedial measures to be followed when 
requests to extend digital television (DTV) construction deadlines are denied. We adopt these 
procedures to further our continued commitment to the rapid build out of a nationwide system of 
DTV; to remind television licensees of the importance of their DTV construction efforts; and to 
prcvcnl unduc delay in the required build out of DTV facilities. The procedures we announce 
today will also provide guidance to stations seeking extensions of time and provide a unified and 
predictable set of procedures for treating stations that fail to meet their DTV construction 
deadline. We also deny the request to reconsider our decision in the Order and Nolice o j  
Proposed Rulemakrng' restricting network-affiliated television stations in the top-thirty television 
markets from utilizing the minimum-facilities DTV STA policy.' 

11. BACKGROUND 

2. To further the rapid implementation of a nationwide system of DTV, we adopted in 
I997 an aggressive DTV construction schedule.' Affiliates of the top four networks in the top 
ten television markets were required to complete construction oftheir digital facilities by May 1 ,  
1999; top four network affiliates in markets 11-30 by November I ,  1999; all rernaiiling 
coniinercial television stations by May I ,  2002; and all noncommercial television stations by 
May 1,2003. 

-~ 
' Remedial Steps For Failure IO Cornply With Digital l'elevisioii Consmcrion Schedule, 17 FCC Rcd 9962 

(2002) (Ui.der mi .Nufice of Proposed Rulernoking). 

Sce para. 8.  hclow 

SLY Advnncrd Telewioii Sysletns and The11 Impact Upon the Eusting Television Broadcast Scrvice. I2  
l - (XT K C d  12809 ( 1997) (F!fih RC/JOI.I ,mil Odi~, . ) .  
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8. ln the Novewiher DTV MO&0,4 we established procedures for stations seeking an 
extcnsion of May 1 ,  2002, and May 1 ,  2003, deadlines, and we set forth the standard by which 
we would rcvicw requests to extend those dates. We also stated that licensees with a May I ,  
2002, or May I ,  2003, construction deadline would he deemed to have met their deadlines if they 
constructed, by those dates, DTV facilities that comply with the minimum initial build-out 
requirements. Such minimum facilities would be authorized by special temporary authorization 
(STA) and the undcrlying construction permit for full DTV facilities would be extended 
automatically unt i l  suck time as the Commission determines otherwise (for examplc, by requiring 
that licensees either construct full replication or maximization facilities or relinquish interference 
protection). 

9.  In the No/ice @Proposed Rulemuking in this proceeding, we sought comment on a 
series of steps to be taken when a station fails to meet its DTV construction deadline and fails to 
justify an exteosion. The proposed steps included a variety of sanctions and other measures 
desiyed to give stations the opportunity to cure their non-compliance with the DTV construction 
rule, while ensuring that stations complete their DTV construction in an expeditious manner. 
Under the third and final step in the process, we proposed rescinding the stations DTV 
authorization and we sought comment on whether a hearing was necessary under the 
Communications Act herore imposing such a sanction. We also sought comment on whether to 
makc the station's vacant DTV allotment available to other potential DTV broadcasters or to 
dclete thc allotment from the DTV Table. We tentatively concluded that a licensee whose DTV 
authorization is rescinded would not be permitted to convert to DTV on its analog allotment 
without being subject to competing applications. 

111. DlSCUSSION 

.A. Remedial Measures 

10. hi this R&O, we adopt procedures to apply when requests to extend are denied. 
lindcr our new procedures, when a television station fails to meet its DTV construction deadline 
and fails to adcquatcly justify an extension of its DTV construction deadline, the following set of 
graduatcd sanctions will be imposed upon the station. First, we will deny the request for an 
unqualified extension and admonish the station for its failure to comply with its DTV 
construction obligation. The station must submit a report within thirty days outlining the steps i t  
intcnds to take to complete construction and the approximate date that it expects to reach each of 
these construction milcstones. Absent extraordinary and compelling circumstances, the 
construction completion date will be no later than six months from the date of admonishment. 
Sixty days aftcr its initial report, the station n ~ u s t  submit a report detailing its progress on 
mccting its proposed construction milestones and justifyiying any delays i t  has encountered. I[ at 
any  time during this six-month period, the station fails to demonstrate that it is taking all 
reasonable sLeps to complete construction, or we otherwise find that the station has acted in bad 

R e v i w  of the Comnussioii's Rules and Policies Affecting the Conversion Io Digital Telcvision, 16 FCC 
Rcd 20594 (2001 1 (Nowmhrl. DTV ,MOcYOI. 
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we are confronted with a station that, after an initial opportunity to cure its non-compliance, fails 
to do so. 

IS.  Based upon the record in this proceeding, we believe that the graduated remedial 
measures adoptcd herein are an appropriate and sufficiently-flexible approach to ensure the 
continued successful build-out oPDTV.” The proposed set of sanctions to be imposed upon non- 
complying stalions will give serious incentives for stations to take all possible steps to 
successfully complete DTV construction while providing non-complying stations the opportunity 
o w  lime lo come into compliancc and complctc tlicir DTV construction. Although we find that 
overall DTV construction is continuing at a n  acccpiablc rate, we must be prepared to deal with 
those stations that do not meet their DTV constructioii obligation. The policy we adopted today 
will provide a fair and rcasonablc approach to ensuring that such stations complete their DTV 
construction in a timely fashion or face an increasinsly severe series of sanctions. 

10. Wc clarify [hat the sanctions wc adopi loduy are meant to work in conjunction with 
our existing DTV extension rule and policies Contrary to commenters such as Pollack/Beltz 
Communications Co., Inc., Brunson Communications, Inc., and Sunbelt Multimedia Co. 
(referred to hcrein as Joint Commenters), i t  is no1 our intention to supplant our current DTV 
extension rule or policies with the measures ouIlincd in  the  Nolice oJProposed Rulemaking. 
The Media Bureau will continue to cvaluatc cxlcnsion requests consistent with the standard 
announced in the F$h Report und Order and  sel forili i n  our extension rule.’’ The policy we 
adopt today shall be imposed only when a stalioii f i l cs  an cxtcnsion request and that request is 
dcnicd. For example, under the extensioii rulc. a stiltlor may obtain an extension if it can 
dcmonstratc that construction was not coinplctcd due to “circumstances that are either 
unforeseeable or beyond the licensee‘s control” and ihc station took every reasonable step to 
prevcnt delay. However, once an extension requesl has been denied and the station begins to be 
cxamiiicd under the procedures adoptcd in this proceeding. tlic station will be subject to a stricter 
standard and must show that its railurc to mcct thc nculy imposed construction completion 
deadline is due to ‘extraordinary and compclling circumslances.’ The Joint Commenters 
characterize this approach as “draconian.”” They conlend that a station that is denied a request 
Tor extension may subsequently experience a rcal dela),, such as a local zoning problem that may 
not irisc to the level  0f”extraordinary and compelling,” but that should warrant an extension. We 

10 

” New Lifc Evangelistic Center, Inc. (Ncw Life) arpues [ h a t  the procedures are a violation of the First 
Amcndmeiu Io the Uriited States Constitution hecaurc thry adverTeli impact church-run, nuncommercial educatlonal 
hruadcact stations which New Life c l a i m  are findlng i t  more difficult I O  complete their DTV consmction. New Life 
Commenrs a[ 9, Thc proccdurcr we adopl Inday arc conlcni-neutral and apply to all stations, 
rcgardleis o f  rheir format. They do  no(. rhcrclore, wolaw [hc fiee spcccli provision or thc  First Amcndrnent. 

Wr disagree. 

loin1 Commentera at 2 (each ofrlleac parrles filecl idenllcal conuncnts) 

The DTL axlension role I S  contained 111 47 C.F.R. p 73.024(d)(3). The standard for determining whether 
to granl an extension was firar ornculared in  the FiJh R q m r f  o r i d  O d w  I 2  FCC Rcd at 12841, and was most 
icccnll) supplemaiited in Ihc ,Voovonhm. DTl’,l.lOslO. 

I t1  

I I  

I ?  Joint Conunenters a t  5 .  
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underscores the urgency of the deadline and encourages stations to continue to aggressively 
pursue completion of their DTV construction. Allowing only six-month extensions also provides 
us  with the opportunity to more closely monitor the progress of station construction to ensure 
compliance. Therefore, we will not permit greater than six-month extensions for stations 
operating under our remedial program. 

20. Sinclair also notes that the normal tern for a broadcast construction permit granted by 
the Commission is three years. However. Sinclair and Paxson point to DTV stations that did not 
receive their construction permits until only a few months prior to the May 1 ,  2002 deadline.I6 
These stations have had only a few months to complete construction of their DTV facilities. 
Sinclair and Paxson argue that these stations should have more time to construct. The fact that 
some stations only had a few months to complete construction of their DTV facilities does not 
support a policy of allowing all stations to seek extensions greater than six months.” We will 
consider the challenges faced by DTV permittees with shortened initial construction periods on a 
case by case basis in the contcxt of extension requests. 

B. Loss of DTV Authorization 

21. We conclude that stations that ultimately fail to construct their DTV facilities shall 
have their DTV authorization rescinded pursuant to the terms of their construction permit and 
that a full evidentiary hearing is not required in those circumstances. Some cornmenters contend 
that a hearing is necessary because a DTV authorimtion is “the equivalent of a license, as it 
represents a n  eventual substitute for the NTSC channel currently licensed to the broadcaster” 
ralher than an initial construction permit.1R In fact, each analog licensee received both a restated 
license, which authorized both existing analog and future DTV operations, and a construction 
permit to construct thc actual DTV facilities. The construction permit had a set expiration date. 
Consistent with section 3 19(b) of the Communications Act, unbuilt construction permits that are 
not extended by the Commission expire without the requirement of an evidentiary hearing.’’ 

Sinclair Commcnrs a t  7: Paxson Comments a t  5 .  I (. 

T h e e  parties raised issues conccming our underlying UTV conshuction deadline extension policy. 
Sinclair argues that wc should allo\v lengthier extensions to facilitate the clearing of the Channel 52-59 and 60-69 
television hands. Sinclair Comments at X .  NAB/AMST argue that satellite stations should be permifled additional 
iime to complete conshxction of their DTV facilities. NABIAMST Comments at 4. Nexstar Broadcasting Group, 
I1.C (Nexnrar) requests that  the Convnissioii consider the DTV build-out record of all stations in one common 
ownershlp group when 11 evaluates a group owner’s requests for extension of time. Nexstar Reply Comments at 2 .  
M’c dccllne to rcvise our underlying DTV constmction deadline extensioii policy with respect to these matters and 
u c  \ ~ j i I l  cnntinue to examiiie extension requests on a case-by-case basis. 

1 -  

Joini Conuneniers a t  8; 5ee ,rlso Sinclaii~ Comments at  7-9 (sections 312(c) and i or 316 require a hearing 1 %  

h r l o r c  ircscinding DTV autliorization or removing paired frequency from a license). 

1’1 Secrioii 319(b) of the Communications Act requires that a construction pernut providc that “such pernut 
101 coi1,muction shall show specificall!, thc carliest and latest dates hehveen which the actual operation of the station 
15 expected to begin, and shall provtdc that such permit will bc automatlcally forfeited if the station is not ready for 
opcrario~i wilhin the timc specified or within such fuither time as the Comrmssion may allow, unless prevented by 
causes inot under t hc  cnntrnl o f  the glnntee.” The Commission effectuatcs this requirement by providing a grant date 

(continued ....) 
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affccted persons the opportunity to demonstrate any special reasons that our rules should not be 
applicd to their individual case.” 

24. Oncc a station’s DTV authorization is rescinded, the station will find itsclf with an 
authorization that allows only NTSC operation. In that case, as directed by Congress, the station 
\vi11 be required to surrender ils NTSC authorization at the end of the DTV transition.*4 In 
addition, a station that loses its DTV authorization ujill not be permitted to convert to digital on 
its analog allotment without being subject to competing applications.” The Joint Commenters 
and Sinclair disagrec with this approach. The Joint Commenters contend that at no time should 
licensees be subject to competing applications for their original NTSC channels when the time 
comes for conversion of NTSC operation to DTV mode.2” They draw an analogy to Congress’ 
elimination of the Commission’s policy under which television licensees were subjected to 
competing applications at renewal time. The Joint Commenters contend that the procedures set 
forth it1 the Notice of Proposed Rulemnking propose a new version of a “tried but untrue 
comparative rcnewal procedure by suggesting that a broadcaster who could not convert to digital 
on a desired schedule would, in  effect, face confiscation of his or her entire investment in the 
existing NTSC ~hannel .”~’  Sinclair argues that we have previously deemed DTV applications to 
be minor rnodificalion applications and that we h a w  not permitted competing applications to be 
filed against them. 

- 
See, Si~i.i,i, supr’n, 15 I U.S. a t  205 (provi\riiii or (’oriimuiiication\ Act  icquiririg ful l  hearing i s  satislied 

by permining applicant in violation or  the ru le  to present applicaiion scitiiif oui adequate reasons why rule should be 
waived or amended): MBEN. .vripm, 396 F.2d at 618 (modification or a l l  existing licenses through rulemaking 
upheld. notwithstanding adjudicatory Ilearing rcquirerncnt undcr thr statute, where  licensee was provided opportunity 
to seek waiver of, or exception to, the iulcs). I t  i s  tlie Cornmisaioi1.s policy to grant an extension of the applicable 
constriiction deadlinc where a broadcaster i s  unable to cornpleic con$triiction due to circumstances that are either 
uiiloreseeable or beyond the licensee’s control 11 the I~ccnsec Iias takci i  211 reasonable steps to resolve the problem 
cxpcditrously. Fijih Repon ond Onlei., I 2  FCC Kcd at 1284 I Kcniedial action does not begin unless a broadcaster 
fai ls to meet that slandard, and, even when the remedial measurc5 arc 2pplicd. 2 station w i l l  be pernutted additional 
tinie to complele coiishuctiiin where i t  demonstrates extraordinan aiid coiiipclliiig circumtarices. 

?j 

”See  47 IJ.S.C. 5s‘ 309(j)( 14) and 136(c). 

’j W e  note thai  there are “single-channel” televrsion s ia t i o i i s  tIi31 dii not have a paircd DTV channel. A t  
the tinie the DT\’ Table of Allotments was designrd. therc were pending applications for certain neu’ analog stations. 
Rather than allot a paircd D-W channel for those proposccl facilities, t l ie Convlussion decided to permit those 
siations to operatc 3s either a n  analog or DTV station on thcir siii;le channel. Thesc stations have the choice to 
cither build and operate as analog and tlicn convert to DTV or simply hcgiii operating as a DTV station. If they elect 
to operate as analog first. thrn thcy niust build an analog statioii by thcir analog construction deadline or risk losing 
tlicir autliorirdtioii. Similarly, if they choose to bui ld a DTV mt inn  they musl build i t  by  the deadline or lose their 
auihorimtion. l r  thcy build an analog station. they do not have to conucfl to DTV until the end of the DTV 
1 im~ i t i 011 .  V r~ l i ke  slauons h t  have had their U l Y  CP eipire  wirhoui constructing. these analog only statlons would 
hr  eligihle 1 0  i r r cc iw  a D l V  CP to convcrt firmi malog to digital operaiiolis. 

:I, 
J o i i i t  Coinnicnreii ill 9 
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petition for rulemaking proposing a new DTV channel that would be examined under our 
technical rules €or new DTV allotments. Therefore, where there is a need for and interest in a 
ncw DT\’ channel. a procedure would remain for ensuring that such a need is met. 

D. Authority Delegated to Media Bureau to Deny Extension Requests 

27. We reiteratc that M’C haye delegatcd authority to the Media Bureau to consider all 
DTV extcnsioii requests and to impose these sanctions. The Joint Commenters are opposed to 
this approach.’’ They contend that, once thc Media Bureau has denied a DTV extension, a 
prcsumption against grant will already be in place when the matter reaches the Commission on 
appeal. Thc Ioint Comrnenters maintain that stations denied DTV extensions will undoubtedly 
seek reconsideration or file an application for rcview with the Commission. They contend that 
there will he delay in processing while the Bureau is imposing the sanctions announced herein 
and the Commission is reviewing an appeal of the Bureau’s denial. It would be better for both 
matters to be before the Commission, the Joint Commenters argue. We do not agree that a delay 
iii processing o f  reconsideration of dcnials of extensions will occur as a result of our policy to 
allow the Media Bureau to make such decisions. We delegated authority to the Media Bureau to 
dcny DTV extensions in an effort to reduce the amount of time lor the review and processing o f  
extension requcsts and for administrativc efficiency. We continuc to believe that the delegation 
o f  authority to the Media Bureau is more conducive to the proper dispatch of the Commission’s 
processcs. 

2s. Sinclair and While Knight contend that the Media Bureau impermissibly began 
utili7,ing the procedurcs set forth i n  the Order and Nolice of Proposed Rulemaking before 
completion of this proceeding.” They claim that the Media Bureau was predisposed lo use the 
procedures wc proposed in the Ordw and Nolice of Proposed Rulemaking and that such action 
violated due process. In the Order mid Notice oJ Proposed Rulenzaking, we directed the Media 
Bureau to continue processing pending DTV extension requests on a case-by-case basis during 
the pendency of this proceeding. The Media Bureau was free to utilize a full range of sanctions, 
including the types o f  sanctions proposed in the Order and Notice oJ Proposed Rulemciking. 
Therefore, the Media Bureau was not prematurely applying the proposed procedures, but rather 
utiliLing sanctions that I t  already had at its disposal. The purpose of this proceeding was to 
standardize the approach to be used when stations fail to meet their DTV construction 
obligations. Therefore, there was nothing impermissible in the Media Bureau beginning the 
process of reviewing DTV extension requests and, where appropriate, denying requests and 
imposing whatever sanction i t  dccnied appropriate. 

E. Reconsideration of Minimum-Facilities STA Policy 

29. In the Ordcr mid Nolice e/’ Proposed Rzilemzking, we declined to permit network 
affilialed stations in the top-thirty television markets lo take advantage of the “minjmum facilities” 



Federal Communications Commission FCC 03-77 

APPENDIX A 
Parties Filing Comments and Reply Comments 

Comments 

Rrunson Communications, lnc. 
Mr. James Vamey 
Passon Cominunicalions Corporation 
Pollackl'Belta Communications Co., Inc. 
New Life Evangelistic Center. lnc. 
Sinclair Broadcast Group, Inc. 
Sunbelr Multimedia Co. 
The Association of Public Television Stations 
The High Definition Television Associalion of America 
The International Municipal Signal Association 
The Yational Association of Broadcasters and the Association of Maximum Service Television, 
1 nc . 
LVhitc Knight Holdings. Inc 

Reply Comments 

hlororola, lnc. 
Nexslar Broadcasting Group, L1.C 
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APPENDIX B 

FINAL REGULATORY FLEXIBILITY ANALYSIS 

I .  As required by the Regulatory Flexibility Act of 1980, as amended (RFA),I4 and Initial 
Regulatory Flexhility Analysis ( R F A )  was incoporated in the Order and Norice of Proposed 
Rulemaking.” The Commission sought written public comment on the proposals in the Order 
uiid ,%/ice of Proposed Rulemaking including comment on the IRFA. The comments received 
arc discussed below. This present Final Regulatory Flexibility Analysis (FRFA) conforms to the 
RFA.?“  

A. Need for, and Objectives of, the Proposed Rules 

2. The Commission adopts these remedial measures to prevent undue delay in the required 
htiild out of DTV facilities. 

B. Summary of Significant Issues Raised By Public Comments in Response to the IRFA 

3. New Life Evangelistic Cenkr, Inc (NLEC) filed comments on the IRFA. NLEC 
complains that television stations will have to spend millions o f  dollars to comply with the DTV 
construction requiremcnt. However. that matter was previously considered in the DTV 
nilemaking procceding wherein the Commission adopted the DTV construction requirement and 
timetable. In the instant proceeding, the Commission only considered what steps to take when a 
station fails to meet its construction requirement. Therefore, NLEC’s comments werc not on 
point. 

C. Description and Estimate of the Number of Small Entities to Which the Proposed Rules 
Will Apply 

4. The RFA directs agencies to providc n description of. and where feasible, an estimate of 
the nunibcr of small cntities that may he affected by llic proiwsed ndcs, if adopted.” The RFA 
defines the temi “small entity” as having the same meaning as “small business,’’ “small 
organization,” and “small governnicntal jurisdiction.”’ 111 addition, the term “small business” 

612, has been amcnded by the Small Business See, 5 U.S.C. 5 603. The R F A .  sec 5 C.S.C $ 3  601 3, 

I?egulaiory Enforcement Fairness Act of 1996 (SBREFA), Pub. L. N o  111-1-121. l ’ i r l e  11. I 10 Star. 857 (1996). 

.~ ~ ’ ’  Kcniedial Strps For Failuw to Comply With Digital Telc\ isioii Construction Schedule, 17 FCC Rcd 
9962 r2002) ( O d v  ond N o r m  of P,opo.sed R~ilr iniking) .  

l,> Ser 5 1J.S.C. 4 604 

> t : .S i‘. 4 6(13(b)i?) 

bl. 5 601(6). 

1’ - 
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or simplification of compliance or reporting requirements under the rule for small entities; (3) the 
usc of  performance, rdther than design, standards; and (4) an exemption from coverage or  the 
rule, or any part thereor. for small entities.44 

8. The R&O contains remedial steps for failure of broadcast stations to comply with the DTV 
conslruction schedule. These steps are applied only after a station has failed to demonstrate this i t  
qualifies Tor an extension of its schedule. The Commission's rules and policies already contain 
flexihlc measurcs for allowing stations in smaller markets to seek an extension of their DTV 
construction deadline. Those measures rcmain unchanged by the R&O. 

9. One of the sanctions that may be used is tlie issuance of a notice of apparent liability for 
forfeiture to stdioiis that do not comply with their DTV construction obligation. We already take 
small cntity status, including potential inability to pay, into account when assessing the need for, 
and amount 01; monetary  forfeiture^.^' 

F. Federal Rules that May Duplicate, Overlap, or Conflict With  the Proposed Rules 

I O .  None, 

G .  Report to Congress 

I I .  The Commission will send a copy of the Report und Ordei. und Menioruridum Opinion 
and Order on Recorrsirlcr.alion, including this FRFA, in a report to be sent to Congress pursuant 
to the Congressional Review Act."' In addition, the Commission will send a copy of the Repori 
and Ordel* r ind Mcmorandurn Opinion and Order on Reconsidemtio/i including this FRFA to the 
Chief Counsel for Advocacy of the SBA. A copy of the Report and Order and Memoranduni 
Opiiiori und Ortler on Reconsiderarion and FRFA (or summaries thereof) will also be published 
in the Fedcral Register." 

See,, t'g , In the Matter of the Commission's Forfeiture Policy Statement and Amendment of Section 1.80 
of h e  Rules 10 incorporate h e  Fnrfeihiie Guidelines, C1 Dockcf No. 95-6, Repon ond Order, 12 FCC Rcd 17087, 
I7 IO9 (IO971 

ii 

"' .SecS I~LSC.  $ 8 0 1 ( a ) ( l ) ( A )  

'' ,(c<' 5 U S . ( ' .  $ 601(b), 
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has llic sanic meaning as thc term "small business concern" under the Small Business Act.3g A 
"small business" conccm is one which: ( 1 )  is independently owned and operated; (2) is not 
dominaiit iri its field of operation; and (3) satisfies any additional criteria established by the 
SBA40 

5 .  The proposals in the R&0 will affect only full-power television broadcasters. As of 
September 30. 2001. the Cominission had licenscd a total of 1,686 full-power television 
staiions." SBA defines television broadcasting establishments that have $12 million or less in 
annual  receipts as a m a l l  business.4' According to Census Bureau data for 1997, there were 906 
linns in this categoy, total, thal operated for the entire year.4' Of this total, 728 firms had annual 
rtccipts of under $10 million, and a n  additional 71 had rcceipts of $10 million Lo $24,999,999. 
Thus, under this s i x  standard, the majority of the firms are considered small. 

D. Description of Projected Reporting, Recordkeeping, and Other Compliance 
Requirements 

6 The Rcporr crncl Order mid h'enioraridtiin Opitiion and Order on Reconsiderution 
conlains 3 ncu reporting requirement. Stations that fail to construct their DTV stations by the 
requisite dcadline and fail to justify an extension oftheir DTV construction permit will fall into 
the remedial measures set forth in the document. Among the remedial measures, is the 
requirement that the station submit periodic reports dctailing their efforts to comply with the 
extended DTV coiistruction deadline. The reports will be filed in letter form with the Secretary's 
office. 

E. Steps Taken to Minimize Significant Economic Impact OD Small Entities, and 
Significant Alternatives Considered 

7. The R F A  requires an agency to describe any significant alternatives that i t  has considered 
in reaching ils proposed approach, which inay include the following four alternatives (among 
others): ( I )  the establishnieni of dirfering cornpliancc and reporting requirements or timetables 
that take into account ihe resources available to small entities; (2) the clarification, consolidation, 

~ ~ _ _  
/d h01(3) (incorporating by reference the definition of "small business concern" in 15 U.S.C. 9 32). 

Pursuant to the R t A ,  the statutory detinilioil of  a small btisinesa applies "unless an agency. after consultation wlth 
the Off ice of Advocacy of llie Small Business Adnunistration and after opportunity for public comment, cstablishes 
one o r  more definitions or such tern, which arc appropriate IO tlic activities of rhc agency and publishes such 
d e f i n r l i ~ i i i ( s ~  in thc Federal Keyister." 5 U.S.C. 

IS 

601(3). 

'I' / I / .  3 632 

NWS I<eleasr. "8loadcast Siaiion Totals as ofSep1cmber 30, 2001" (released October 30,2001) 4 ,  

"KAICS Code 513120, 

I 1 
I ' .S .  ('ensus Duieau. 1997 Economic Ccnsus, Suhjcct Sciies: Information. "Ertabllsheni and Firm 

Size.'' TdhIc 1. N.AlCS code 513120 (issucd Oct. 2000). 
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STA policy. Sinclair asked that we reconsider this decision and permit its station KDNLDT, St. 
Louis, Missouri, to operate a temporary reduced power facility. Sinclair argues that KDNL-DT 
should no1 have hecn deemed a network-affiliatzd top-thirty market station because, while the 
station is an ABC affiliate in a top-thirty market, it is actually the fifth-ranked station in the market. 
Sinclair correclly notes that stations in the top-thirty television markets not affiliated with one of 

the four major television networks (ABC, CBS, NBC and Fox) may operate under the minimum- 
facilities STA policy. It is only those stations affiliated with the top four networks that are 
prohibited from utilizing the niiniinuni-ljcilities STA policy. Sinclair argues that one of the non- 
iichvork-affilialed stations in St. Louis actually has higher ratings than KDNL-DT. It would be 
unfair, Sinclair suggcsts, to allow this statio11 to opcrale a minimum DTV facility and not KDNL- 
DT. Sinclair’s argument goes back to the original decisioii by the Commission to subject stations 
i i i  the top-thirty television markets to early cotistmclioii deadlines based upon the fact that they 
were affiliated with one of the top four nerworks. Sinclair’s request that we base the decision not 
o r  whether a station is affiliated with a cenain iclwision network but instead on the station’s 
ranking in the market constitutes an inipemiissibly late request to reconsider a policy long since in 
place. Accordingly, we deny that request. 

F. Additional lnformation 

30. For additional information, contact Shaun A .  hlalier, Media Bureau, Office of Broadcast 
Licensc Policy. Video Division, (202) 4 18-2324 or >fitli<t.~~~~:~~~~o. 

IV. ORDERING CI..-\USES 

31. ACCORDINGLY, IT IS ORDERED, That. pursuant to the authority contained in 
sections 1 ,  2(a), 4(i), 303, 307, 309, 3 19 and 336 of tlic Conimunications Act of 1934, as mended, 
47 U.S.C. $ 5  151, 152(a), 154(i), 303, 307. 309. 3 1 9  and 336, this Reporf crnd Order and 
Merr~orcrridurn Opiniorz itrid Order. or1 Kerorisitfe,.ii/io/r is .ADOPTED. 

32. IT IS FURTHER ORDERED, That thc Rcqucs~ for Reconsideration filed by Sinclair 
Broadcast Group, Jnc., IS DENIED. 

;3. IT 1s FURTHER ORDERED, That the Commission’s Consumer and Govemmcntal 
Affairs Bureau, Refercnce lnformation Center, shall scnd a copy of this Reporf nnd Order and 
/Lferi~orandrrrn Opiniori arid Order otf Recorr.~i~l~r/i/io/r, including the Final Regulatory Flexibility 
Act Analysis, to the Chief Counsel for the Small Busincss .4dministration. 

31. IT IS FURTHER ORDERED, That this proceeding IS TERMLNATED 

FEDERAL COMMUNICATIONS COMMISSION 

Marlcne H.  Dortch 
Seerelap 
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25. Requiring a station that has lost i ts  DTV authorization for failure to timely construct 
to tun1 in its NTSC authorization in such circumstances is both good public policy and mandated 
by Congress. We read Sections 309Cj)(14) and 336(c) of the Communications Act to mandate 
that the NTSC authorization be returned to the Commission in such cases. The language of those 
sections makes i t  clear that Congress intended that stations not be able to retain their rights to 
operate an NTSC stalion following the completion o f  the DTV transition. The former holder of 
ai1 NTSC authorization does not stand in  the stead o f  a renewal applicant or a licensee seeking a 
modification to join a paired DTV channel to its station's license authorization, as suggested by 
the Joint Comnicnters and Sinclair. Rather, i t  is an applicant seeking a permit to construct a new 
digital-only tclevision broadcast station and, as such, is subject to competing applications and our 
competitive bidding procedures. In addition, we must have an ultimate sanction to impose on 
those stations that either refuse to construct a DTV facility or abuse our DTV construction 
schedule. We intend this sanction to be utilized only as a final measure and trust that i t  will be 
employcd in  only the most egregious circumstances. Stations that genuinely desire to complete 
construction o f  the DTV facilities will be given every opportunity to do so. Those who 
nonetheless refuse to complete the transition to a digital television service will not be permitted 
to continue broadcasting in a mode that does not make the most efficient and effective use of the 
spectrum to providc service to the public and is contrary to Congressional mandate to terminate 
analog broadcasting at the end o l  thc transition. 

C. Vacant DTV Allotments 

2 6  In the cvent that a DTV allohnent is made vacant as a result of these procedures, wc 
must determinc whether to make that vacant DTV allotment available to other potential DTV 
broadcasters, or delete the allotment from the DTV Table altogether. The commenters were split 
on this issue. The HDTVAA supports making such allotments available to other interested 
broadcasters and, only in extraordinary circumstances, such as the likelihood of severe 
interference, should vacant DTV allotments be retircd.18 The Association of Public Television 
Stations (APTS) objects to the deletion of any rcserved DTV channels as inconsistent with the 
Commission's policy of giving noncommercial educational entities greater opportunities to 
rescwe spectm~n.~ '  The Joint Commcnters argue that we should consider each case under 
Section 3U7(h) of thc Communications Act, taking into account the special circumstances of each 
case.'" We conclude that the best approach would be to delete from the DTV Table those 
3llotnients niadc vacant as a result o l  the procedures \YC adopt herein. Deletion of these DTV 
allotments may help to eliminate possible interference problems that would allow other stations 
to provide DTV service." This would constitute a better use of DTV spectrum. Deletion would 
bc without prejudice and those parries interested in having the channel reallotted could file a 

. ~ ~ '* H D ' I V A A  Comments ar 2. 

- APTS Coinnients a t  5 

l o i n 1  Comnicnlers at  R 

11,  

'0  

' ' I'roblein~ ixirh DTV 10 DlV a d  D T V  ti) NTSC interfereiice has been one of the greatest challenges we 
l i ~ i ~ c  Iaccd during the riansilion to nTV 
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22. Because an active construction permit is required to construct DTV facilities, once the 
DTV construction permit expires, a licensee w.ith a combined analog-digital license can no 
longer meet a condition precedent for the use of the DTV portion of the license. Restating the 
license to recognize this fact and eliminate DTV operating authority is a ministerial act, which 
does not require a hearing. 

23 .  Morcover, there is another reason why individual evidentiary hearings would not he 
required here. Under the Supreme Court's decision in Unired Stares v. Storer Broadcasting Co.'O 
and its progeny," an agency that promulgates a valid rule of general application may deny 
individual evidentiary hearings to those who facially violate the agency's rules. We believe the 
principle of these cases applies here given that our rules establish deadlines for the construction 
oIDTV stations," and this order imposes uniform remedial measures to all stations holding DTV 
authorizations for a station's unjustified failure to satisfy its DTV construction requirements. In 
accord with Slorer and other S/orer doctrine cases. our newly adopted process further provides 

~~~ ~~~~~~~ ~ 

( .coiitinucd from previous page) 
and an expiration date oil the face of the pemt .  Abscni a wiver ,  a constmction permit for a broadcast station does 
not extend beyond its expiration date. See. c g ,  tv'm Oi.lcnns Chonnel 2U, Inc I' FCC, 830 F.2d 361 (D.C. Cir. 
1087) (attinning Conmussion's decisiiin to t e m n a t e  permit holder's right to construct and operate a new television 
slation where after two extensions, permittee failed even to begin construction and failed to make a "specific and 
detailed showing" that failure to construct the station was due to causes beyond the permittee's control). It  is the 
Ciimmiisinn's longstanding policy to grant an extension of the DTV construction deadline where a broadcaster IS  

unable io conipleic constmuchon due to circumstances that are either uiiforeserable or beyond the licensee's control i f  
the licensec has taken all reasonable steps to resolve the probleni expeditiously. Fifth R&O at 12,841. The policy in 
section I l 9 ( b )  also has a parallel i n  senices  where the Comnussion issues a license without a prior construction 
prrnlir 10 those sewicrs, failure to construct according to the t e r n  of the license leads to cancellation of the license 
\\itliout h e  need lor 3n  widentiary hearing Sets P&R Teininer 1'. FCC, 743 F2d 918, 927-928 (D.C. Cir. 1984) 
(tennination of w'ireless license for failure to meet build out condition upon which license was conditioned did not 
rcquire hearing bccause license did not confer unconditional right until condition was satisfied). 

L:iiiie(l Siarev I' .\'lover. Bi-otidcmiing Co , 35  I U.S. 192 ( I O S f i )  (notwithstanding section 309's statutory 
hcariiig iequii~inciil. applications for licenses could be rejected without a hearing where applicant did not comply 
with the Ciiiiinussion's multiple ownership rulc and failcd to provide sufficienl reasons for a waiver of the tule). 

2" 

1 ,  - SLy WBEN, / I K  I , .  1:s.. 396 F.2d 601 (2"" Cir. 196s) (upholding the Commission's change through 
ixleinaking t i l  piwsuiirise hroadcastcrs' pemussihle operations even lhough the  le's elrect was to modify license 
Ihiilders' operating powers without an individualized hearing as  otherwise required under section 316 of the 
Commuiiications Act), CPII denied. 393 U S .  914 (1968): Ciili/ornio Ciiizcw Bond 4s,m. 1'. U.S., 375 F.2d 43 (gh 
Cir. 1967) (applying the Siorm doctrine allowing rulemaking to modify the powers of citizens radio service licensees 
wthout Individualized hearings as otherwise required uiidci scctioii 3 I6 of the Communications Act), cert. denied. 
789 I1.S. 844 (1967) See nlso, Air h'urtli Amidricii I , .  l k p ?  of Ttui~spoimrion, 337 F.2d 1427 (9' Cir. 1991) 

decision to rwoke, without a hearing, airline's certificate o l  authority to provide air 
timnsportation for violaring agency's dormancy rule, notwithstandlng statutory requirement for notice and a hearing 
hetore revocation): Ai i iw iu i i i  ,4ii./;iic.\,Inc. I,. Civil Acronarriics Bourd, 359 F.2d 624 (D.C. Cir. 1966) (although 
s ia tu t?  requircd an adjudicatory hearing before an aviatioii certificate could be modified, agency's regulation 
iiiodirying certificate without a hearing upheld since regulation was general i n  nature; court rejected the contention 
that the .Tro,o. doctrine IS iiiapplicablc to iulemaking proceedings i n  which oulslanding licenses are affected), ceri 
d w ; d ,  385 l i .s. 8-13 (1966). 

'' 4? CFR $ 73.624(d) 
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clarilj, that we will find that an “extraordinary and compelling circumstance” exists where the 
station dcmonstrates that construction was delayed by a new, unanticipated, intervening event. 
Stations should understand that, once their DTV extension request is denied, the burden to 
tlcmonslrate thal any o l  the remedial sanctions adopted herein should not be imposed will be 
greater than that which is required to show that an extension of the DTV construction deadline is 
warranted for stations that have not been found out of compliance. Stations seeking relief from 
lhese rcmedial procedurcs will bc rcquired to fully detail and document the delays they have 
experienced and must show that they took every reasonable step to prevent such delays. Again, 
only when a station is denied an extension will the new, stricter procedures we announce herein 
apply. 

17. Sinclair Broadcast Group, Inc. (Sinclair) remarks that the Commission continues to 
“ignore the realities of DTV construction.”’3 Sinclair argues that the Commission is admonishing 
permittees for failure to comply with impossible deadlines. Sinclair points out the myriad of 
problcms that stations face when attempting to construct a new broadcast facility. Paxson 
Communications Corporation (Paxson) is concerned that we will be imposing sanctions against 
stations without a thorough consideration of a permittee’s extension request and the particular 
facts i n  each case.“ We previously recognized these challenges when we adopted our DTV 
extension rule and policies. Stations that have legitimate reasons for not being able to complete 
construction, and which properly set lbrth in detail those reasons in an extension request, may 
obtain an extension of their DTV deadline. Only those stations without legitimate reasons will 
be subject to thc rcmcdial measures proposed herein. 

18. White Knight Holdings, Inc. (White Knight) opposed the procedures, arguing that 
they will harm smaller market licensees and encourage greater industry consolidation. Our rules 
have been mindful of the economic challenges faced by some small market stations. Small 
market stations have already been given additional flexibility in the construction of their DTV 
stations. First, slations in such markets were afforded more time to complete their facilities (with 
deadlines in  May of 2002 and 2003) than their larger market counterparts who faced deadlines as 
early as M a y  I ,  1999. Furthermore, smaller market stations may take advantage of our 
“minimum-facilities” STA policy providing additional time for completion of their final licensed 
racilitics. Smaller niarkct stations may also seek an extension of their construction deadline 
under the procedures and policies adopted in  the November DTV MO&O. Thc only smaller 
niarket stations alfected by thc proccdures we adopt today will be those that have not completed 
conslruction and have failed to justify their delay. 

19. Pavson sugyest that allowing extensions of only six months is unreasonable and 
adniinistralively wasteful.’‘ They suggest allowiny for extensions that exceed six months, where 
appropriate. We find limiting DTV construction extensions to not more than six months properly 

h 



Federal Communications Commission FCC 03-77 

faith, we will consider the imposition of additional sanctions including proceeding immediately 
to other steps in our approach. 

1 1 .  Under the second step in  our approach, if the station has not come into compliance 
with thc DTV construction rulc w i t h i n  the six-month period, then, absent extraordinary and 
compelling circumstances, we will issue a Notice of Apparent Liability for forfeiture to the 
licensee and require that the station report every thirty days on its proposed construction 
milestoncs and its efforts to meet those milestones. Once again, failure to adequately 
demonstrate that the station was taking all reasonable steps towards construction or a finding that 
the station has acted in bad faith, will result in  the imposition of additional sanctions. 

12. Under thc third and final stcp in our approach, if the station has continued to fail in its 
efforts to come into compliance with the DTV construction rule within the second six-month 
period of time (1.e.. onc year from the date of the formal admonition), then, absent extraordinary 
and compelling circumstances, we will consider its construction permit for its DTV facilities to 
havc expired and wc will take whatever steps necessary to rescind the station's DTV 
authorization. The Media Bureau staff may grant relief from this graduated enforcement scheme 
or imposc more severe steps more quickly should circumstances in a particular case warrant 
doing so. 

13. The International Municipal Sigial Association and thc lntcrnational Association of 
Fire Chief, Inc. (lMSA/IAFC) and Motorola, Inc.  (Motorola) support this graduated approach.' 
The High Definition Television Association of America (HDTVAA) a p e s  that, although good 
faith efforts to construct DTV facilitics have been continuing, vigorous enforcement still is 
requird6 The National Association of Broadcasters and the Association of Maximum Service 
Television, hic. (NAEVAMST) generally support the approach we have adopted and believe that 
the sanctions are aggressive enough to ensure tha t  stations will move quickly toward meeting 
[heir DTV build-out obligations.' Although thc olher commenlers are divided on the 
appropriateness o f  various aspects of our remedial inicasurcs. none has proposed an alternative 
plan for the treatment of non-complying DTV stations tliar is as firm and flexible as the 
proccdures dcscribed herein. 

14. IMSNIAFC suggest that we imposc a rorfeiturc in the first step of the remedial 
proccss and that a second, more severe, forfciturc should hc imposed in the second step.' We 
find that it would be counterproductive to automatically isstic a forfeiture in the first stage of our 
rcmedial measures. Although issuing a forfeiture in the first stage may be warranted in some 
egregious cases. we generally reserve that sanction for the sccond stage or  the proceeding when 

' IMSAIIATC Coinments ar 4; Motorola Reply Cornrncnli ill 2 

" HDTVAA Comnicnts 1 

N A B , A M S r  Comments at 3 

ti I\.1S4'lAFFC Coniments a t  3 
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3 .  As of March 12, 2003, a total of  1,578 television stations in all markets (representing 
approximately 93% of all stations) have been granted a DTV construction permit or license. 
There are a total of 894 stations now on the air broadcasting a digital signal, 397 with licensed 
facilities or program tcst authority and 497 operating pursuant to special temporary authority 
(“SI’A”) or expcnmental DTV authority. Most Americans now have available to them an over- 
the-air signal from at lcast one dizital television station, and many Americans have several DTV 
signals available to them. 

4. In  the top thirty television markets, 113 of the 119 network-affiliated television 
stations are on the air in digital, 107 wi th  licensed DTV facilities or program test authority and 6 
wi th  STAs. [n markets 1-1 0. of the 40 network affiliates due to be on the air by May 1, 1999, 38 
are on the air  with a digital signal. The remaining two were licensed and on the air prior to 
September 1 I ,  2001, but arc now off the air due to the attack on the World Trade Ccnter. One 
top ten market network affiliate is operating pursuant to an STA and has been granted additional 
lime to construct its DTV facilities. hi markets 11-30, 70 of 79 network affiliate stations 
required to be on the air by November I ,  1999, have constructed their licensed DTV facilities. 
Seventy-fivc of these stations now are on the air. Seven stations have been granted additional 
time to complcte construction oftheir digital facilities. 

. 5 , Approximately 1,106 commercial television stations were due to commence digital 
broadcasts by May 1 .  2002. As of March 12, 2003, 679 of these stations are broadcasting a 
digital signal. In addition, 100 noncommercial educational television stations are voluntady 
airing digilal broadcasts ahead of schedule. The remaining 273 noncommercial educational 
tclevision stations are scheduled to commence digital operations by May 1, 2003. 

6 .  A total of 843 commercial television stations subject to the May 1, 2002, deadline 
rcquested an initial extension of time to complete construction. The Media Bureau granted 772 
of these initial extension requests upon showings that the delay in completing construction was 
due to financial hardship or to circumstances that were either unforeseeable or beyond the 
perniittee’s control. The DTV construction permits for these stations were extended for a six- 
month period. until November I ,  2002. As of March 12, 2003, 602 of these stations have 
requestcd an additional cxtension of time to construct, and 457 of these requests have been 
granted. dismissed or remain 
pending. A total o f 3  I stations have requested a third extension of time. 

The remainder of these extension requests have either been 

7. Seventy-one stations that requested an extension of the May 1, 2002 construction 
deadlinc were found not to have taken all reasonable steps to complete construction of their DTV 
facilities in an expeditious manner. Accordingly, the Mcdia Bureau denied these extension 
applications by letter rulings and admonished each permittee for its failure to comply with its 
DTV construction obligations. Each permittee was given until December I ,  2002 to come into 
compliance with the DTV construction rule and was directed to submit, within 30 days, an initial 
report outlining the steps i t  intended to take to complete construction. These permittees also 
were required to file a subsequent progess report with the Commission. 
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